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Limitation of professional medical liability in case of emergency medical treatment according to the
joint criminal divisions of the Supreme Court of Cassazione

Judgement no. 8770 released on February 22, 2018 by the joint criminal divisions of the Supreme Court of Cassazione
innovatively established that emergency medical conditions represent “problem of special complexity” and, therefore, it is
mandatory to apply art. 2236 of the Italian Civil Code. This article provides that health care professional may be con-
victed only in case of willful misconduct or gross negligence.

The authors analyze the jurisprudential evolution of all those elements that are fundamental to assess health care pro-
fessional liability: a) special complexity of the performance b) relation between imprudence and carelessness ¢) conditions
that may make the healthcare liability gross.

The principles approved by the joint criminal division within the above mentioned judgment significantly expand spe-
cial complexity cases’ range and, therefore, the corresponding liability’s limitation range is extended.

Due to the solidity of the reasons on which it is based, this sentence could permanently influence the orientation of the
Courts and, therefore, dramatically diminish the risk of professional liability for healthcare staff.

There is, however, a lack of clarity in the practical applications of the distinction between unskillfulness, on the one
hand, and imprudence and negligence on the other. Ihis event risks to nullify the usefulness of the joint criminal divi-
sions’ intervention. In fact, if the Court considers the health care professional behavior to be imprudent or negligent
(rather than unskilled), no limitation of liability can be applied.

Kty worps: Carelessness, Criminal and civil medical liability limitation, Emergency medical treatments, Gross negli-
gence, Problems of special complexity, Unskillfulness, imprudence

timately required for anyone who is qualified to practi-
ce medicine .

Introduction

Medical liability has been having a long jurisprudential
evolution. Until the 1980s, since judges were supposed
to assess medical negligence with a broad range of views
and comprehensively, medical liability was admitted only
if the healthcare professional behavior was lacking the
minimum medical skills and experience which are legi-
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In this historical period, there was also the tendency to
apply to the criminal medical liability of healthcare pro-
fessional art. 2236 of the Italian Civil Code, according
to which: “If the service requires to solve technical pro-
blems of special complexity, the employee cannot be held
liable for the damages, save for intent or serious negli-
gence”. In this regard, the Constitutional Court of Italy
elucidated that, in cases of special complexity, criminal
liability might be excluded only in case of slight unskil-
lfulness, not even in case of gross unskillfulness.

It is necessary to appraise medical negligence com-
prehensively, because in medicine evaluation mistake is
always possible. On the contrary, in case of carelessness
and imprudence, the health care provider can’t benefit
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from any liability’s limitation 2. In fact, as the 1942
report of the Keeper of the Seals to the King of Italy
shows, article no. 2236 of the Italian Civil Code does
not have the function to legitimize careless or superfi-
cial behavior, but it has the function of not mortify the
initiative of the professional with the fear of unjust repri-
sal of the patient in case of failure 3.

Science and technique progress contribute to make jud-
ges more severe towards health care professionals. As a
consequence, this approach has reduced the amount of
medical treatment that should be considered as treat-
ment of special complexity 4.

Indeed, with the progress of the scientific medical know-
ledge, judges have begun to constantly assert that any
ignorance or defective application of such knowledge
should be criminally punished >7.

Conversely, in recent years there has been an increase
in sensitivity both of the legislator and of the Criminal
Divisions of the Cassazione. The Parliament, in fact, fir-
st approved the so-called Balduzzi Decree (Legislative
Decree  No. 158/2012, converted into Law No.
189/2012), then repealed by the much more organic Law
n. 24/2017, the so-called Gelli-Bianco law.

In art. 6, the latter states that the doctor who adheres
to the guidelines published on the website of the Istituto
Superiore di Sanita is not liable for slight unskillfulness.
In case of absence of guidelines, good clinical practices,
as long as these are recommendations appropriate to the
specific case, should be adopted by health care profes-
sionals 8.

Even the evolution of the sentences of the Supreme
Court turned out to be significant. In effect these sen-
tences, limited to cases of special complexity, returned
to consider doctors responsible only for willful miscon-
duct or gross negligence. This thesis was recently autho-
ritatively endorsed by the joint sections, which have also
clarified that situations of emergency or lack of adequa-
te health facilities represent cases of special complexity.

ARTICLE 2236 c.c. May A1so BE APPLIED IN CASE
OF CRIMINAL LIABILITY

Until recently, the criminal divisions of the Supreme
Court of Cassazione have always stated that art. 2236
of the Italian Civil Code could not be applied to cri-
minal liability, because it is a rule related to the con-
tractual relationship between patient and doctor.
Furthermore, the negligence regulation comprised in the
criminal code does not contain any gaps and clearly sta-
tes that the slight and gross nature of the negligence
only affects the extent of penalty (article 133 criminal
code).

Therefore, the fact that in the individual case the fault
is slight, involves a minor sanction but can never exclu-
de liability. Conversely, according to the latest jurispru-
dence, also confirmed in 2018 by the criminal joint divi-
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sions, art. 2236 contains a principle of rationality and
a rule of experience which should be followed in asses-
sing the charge of unskillfulness whether the concrete
case involves the solution of the problems mentioned
above, or whether an emergency situation occurs.

The criminal joint divisions enhance the principle that
health care professional’s behavior must be adjusted to
the technical-scientific complexity of the required perfor-
mance and to the context in which it is carried out °.

Cases or SpeciaL  ComrLExiTY ALso INCLUDE

EMERGENCY TREATMENT

The aforementioned art. 2236 of the Italian Civil Code
is commonly considered a limitation of liability.
Consequently, in order to avoid reducing the patient’s
right to health protection, jurisprudence has felt the need
to strictly interpret the constitutive elements of this pro-
vision.

This explains the widespread jurisprudential orientation
according to which only the treatment that concretely
“transcends the limits of the preparation and of the skill
normally necessary for practicing a health care profession,
of being an exceptional and extraordinary case for not
having been adequately studied in science and experi-
mented in practice, or for having been the object of pro-
posals and debates in medical science with experimenta-
tion of different and incompatible diagnostic and thera-
peutic systems, among which to make his choice” 1°.
However, this interpretation appeared to be incorrect on
a medical level. Indeed, it is quite possible that a medi-
cal performance, although widely known in literature, is
of particular complexity because, for example, it requi-
res a particular manual skill, such as some delicate ope-
rations of neurosurgery 'l

Furthermore, it is possible that an adverse occurrence
must be dealt with known treatments and on which the-
re are no contrasts of opinions. Nevertheless, the rarity
of the adverse event or the very low percentage of favo-
rable treatment outcomes should lead to the conclusion
that the case is of special complexity 1.

The most recent jurisprudence, attentive to these consi-
derations, has extended the limitation of responsibility
contained in art. 2236 of the Italian Civil Code. In fact,
despite confirming that the evaluation parameters must
be derived from the criminal laws and not from the
Civil Law, it stated that: “With regard to medical pro-
fessional negligence, the Civil Law principle referred to
in art. 2236 of the Italian Civil Code, which assigns
importance only to gross negligence, can be applied in
the criminal sphere as a rule of experience to be fol-
lowed in assessing the charge of incompetence, whether
the concrete case requires the solution of problems of
special difficulty or if the case is an emergency situation.
Indeed, health care professional’s negligence must be
based on the technical-scientific difficulty of the requi-
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red performance and on the context in which it took
place. It follows that whether the cases are not difficult
and can be dealt with standard performance the prere-
quisites for parameterizing the subjective charge to the
canon of gross negligence do not exist” 1315,

The sentence of the criminal joint divisions released in
2018 also reiterated that emergency situations must be
considered as cases of special difficulty, because having
to decide and act immediately makes difficult even what,
otherwise, would not be. Consequently, the limitation
of liability provided by art. 2236 of the Civil Code is
applied.

With this statement, the joint divisions consider impor-
tant the fact that the doctor’s activity can be characte-
rized by high difficulty due to an unpredictable series of
factors linked to the changeability of the situation to be
faced and the resources available.

The underlying problem is how to assess the negligence
consisting in the violation of the guidelines or, in their
absence, good clinical practices as recommended by art.
5 of Law no. 24/2017, the so-called Gelli-Bianco law. In
fact, even health care behaviors that fall easily into stan-
dardized guidelines can be difficult to carry out, due to
the urgency or lack of adequate healthcare facilities °.
This orientation appears to be more consistent with one
of the objectives of the reform, that is to give greater
objectivity to the ascertainment of negligence.

In fact, the complexity of the clinical situation makes
the identification of the right choice much more subjec-
tive and debatable and, therefore, easily exposes health
care provider to sentences based more on opinion, albeit
widespread and authoritative, rather than on the proof
of guilt.

The issue also involves several non-surgical settings, such
us Compulsory psychiatric treatment '°.

THE NoOTION OF UNSKILLFULNESS

Another constant jurisprudential orientation that has
contributed to narrowing the range of application of arti-
cle 2236 of the Italian Civil Code is the one according
to which the limitation of responsibility concerns only
cases of negligence for unskillfulness and not also those
of imprudence or carelessness.

This principle appears fully logical, because a greater
complexity of the case should always lead to raising the
threshold of prudence and diligence, not to legitimize
the -albeit slight- violation of these obligations.
Unskillfulness, consisting in the non-observance of tech-
nical rules which are necessary for the correct perfor-
mance of certain activities, “results in a carelessness or
in a qualified imprudence, depending on whether such
violated technical rules prescribe a facere (to be done) or
a non facere (not to be done)” V.

In fact, unskillfulness can occur both in an active con-
duct and in an omission: in the first case, it consists of

imprudence, in the second one it consists of carelessness;
both, however, are qualified by the fact that they viola-
te technical norms or rules that must be known by the
people that carry out the activity to which those tech-
nical norms refer.

When, on the other hand, the diligence or prudence rule
belongs to the generality of the associates, for example
because it is well-known or is a rule of common expe-
rience, it does not seem possible to consider it as unskil-
lfulness, but rather as imprudence or carelessness 8.
This boundary line between unskillfulness, imprudence
and carelessness is clear in theory, but it is often dispro-
ved in practice, because judges tend to extend the area
of negligence and imprudence in the sector in question,
thus restricting that of unskillfulness.

This propensity reflected within the sentence that deci-
ded the case in which the death of the patient was tra-
ced to “cardiac tamponade caused by hemopericardium
caused by damage to the wall of the right atrium, whi-
ch occurred during maneuvers to replace the Tesio cathe-
ter, which became necessary due to the obstruction of
the previous garrison, which had prevented dialysis in
the patient, suffering from chronic kidney failure”.
According to the Supreme Court of Cassazione, the
lesion was caused by “an inadequate management of the
metal guide during the cannulation of the vascular cathe-
ter to be replaced, induced precisely by the obstruction
of the catheter and the attempt by the health care pro-
fessional to overcome its resistance by exerting greater
force which proved to be excessive”.

The judges identified the negligence of the doctor in the
insertion maneuver of the metallic guide of the Tesio
vascular catheter, as “carried out by excessively forcing
the sliding of the metal guide inside the catheter, in the
presence of a highly predictable obstruction, since the
lack of patency constituted the reason why it was deci-
ded to replace the catheter”.

The College, despite affirming that «[the] imprudence,
traditionally, consists in the realization of a positive
action that is not matched in the special circumstances
of the case by those precautions that ordinary experien-
ce suggests to employ for the protection and the safety
of personal and others’ interests, stated that excessive use
of force in the insertion of the metal guide represents
carelessness, not unskillfulness.

In fact the latter, including behaviors “In contrast with
the technical rules of the activity that the health care
providers are supposed to carry out”, would not be con-
figurable in the concrete case because: “The health care
professional was not accused for the violation of the tech-
nical rules governing the insertion of the catheter, but
rather he was disputed for, with an absorbent evalua-
tion, the use of imprudent improper dexterity that total-
ly ignores the compliance with the specific “guidelines
relative to the intervention”.

This confused distinction between unskillfulness, on the
one hand, and negligence or imprudence on the other,
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can lead to consider the use of excessive force in obste-
tric maneuvers as an imprudent behavior, rather than an
unskillful one.

Conversely, the amount of energy to be used should also
be included among the technical rules of a manual ope-
ration, since it represents a piece of information that
only operators know and that is unknown to common
experience 1.

WHEN NEGLIGENCE CAN BE CONSIDERED (GROSS

The notion of gross negligence has also been the subject
of considerable hermeneutical evolution. The traditional
thesis, inspired by the definition of Roman Studies laza
culpa dating back to Ulpiano 22! and conditioned by
the conception that lata culpa dolo aequiparatur **23,
applies gross negligence only in residual cases, that is,
for example, when “the need to depart from guidelines
was macroscopic, immediately recognizable by any other
health care provider instead” 24 or when the diagnostic-
therapeutic choice was based on such basic knowledge
as to be obvious to all.

Even the Constitutional Court of Italy asserted that gross
negligence consists in the lack of that minimum skill
and technical expertise in the use of manual or instru-
mental means or, finally, in the lack of prudence or dili-
gence, that every doctor must have 2. Even recently, the
Supreme Court reiterated that it is possible to configu-
re gross negligence in the case of an inexcusable mistake,
which originates when one of the following conditions
occurs: failure to apply the general and fundamental
knowledge pertaining to the profession or lack of that
minimum and technical skill in the use of the manual
or instrumental means used in the operation and that the
doctor must be confident he/she can manage correctly
or, finally, the lack of prudence or diligence, which should
never lack in those who practice health care .

This automatic inclusion of negligence and imprudence
in gross negligence appears to be open to criticism,
because it prevents taking into account the specific fea-
tures of the peculiar case. Moreover, this approach can
have a penalizing consequence for health care staff: if
negligence and imprudence are always forms of gross
negligence, doctors who hold these behaviors must return
to public and private structures the amount of money
they have paid to patients as compensation for dama-
ges.

Therefore, the usefulness of the art. 9 of the Gelli-Bianco
law, according to which doctors are liable to public and
private structures for compensation paid to patients only
in cases of willful misconduct or gross negligence, is grea-
tly reduced. In fact, if all negligence and imprudence
behaviors are considered gross negligence, it will often
be possible for the structures to recoup from doctors at
least a part of the compensation paid to patients.
Moreover, a sector of considerable litigation is that of
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health care associated infections, in which errors can
easily be considered negligent, rather than due to unskil-
lfulness 2°.

The doctrine has greatly contributed to overcoming this
thesis. In particular, it was pointed out that

the judgment on the seriousness of the negligent must
be assessed through the following criteria:

a) quantification of the event predictability;

b) extent of collectability;

¢) type of motivation, for example to commit impru-
dence after following an order issued by a superior col-
league;

d) particular difficulty in observing the precautionary
rule, as in the case of a slight sudden illness;

e) range of avoidability, in fact if the correct alternati-
ve action is useless there is no negligence;

f) extent of the divergence between proper and held con-
duct 17718,

In light of these considerations, the recent jurispruden-
ce has affirmed that, since negligence is based on the
violation of an objective duty of diligence, the first para-
meter to consider to establish its seriousness consists in
the “measurement of the divergence between the actual-
ly held behavior and the one that was expected to be
observed on the basis of the precautionary provision”.
On a subjective level, instead, it is necessary to deter-
mine: “Quantification of the collectability of the com-
pliance with precautionary rules” based on the following
circumstances:

a) Professionalism of the agent, because the non-obser-
vance of a therapeutic norm has a greater negative value
for a distinguished specialist than for a common gene-
ral practitioner. On the other hand, the reproach will
be less strong when the agent is in a situation of par-
ticular difficulty such as, for example, a slight malaise,
an emotional shock or a sudden tiredness;

b) the motivation of the behavior, for which a hasty and
inappropriate treatment is less serious if performed for
a reason of urgency;

¢) the complexity and difhiculty of the medical or sur-
gical procedure required °.

In this way, not only the significant qualitative error,
but also the quantitative element, for example the repea-
ted violations of non-basic rules, are included in the area
of criminal responsibility.

Such cases, on the other hand, could not have been cri-
minally punished by applying the principle of “essential
minimum rules” /.

In this way, the approach according to which the seriou-
sness of the negligence derives from the basic character
of the violated behavioral rule is overcome. In fact, fol-
lowing the latter, criminal responsibility would risk to
be too much limited with prejudice to its preventive
function 28 and specialists would be favored. In fact, if
the negligence is serious when a fundamental precautio-
nary rule is violated, the risk of incurring in this type
of responsibility is reduced as the skills required are
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increasingly more selective and complex (rather than fun-
damental) #. Furthermore, the principle of the funda-
mental character of the unobserved behavioral rule seems
incompatible with the typical contents of the negligen-
ce itself, both in criminal and in civil settings.

As a matter of fact, if the negligence consists in the vio-
lation of rules of diligence, prudence or expertise, it is
clear that the risk of incurring a charge of medical lia-
bility must vary exclusively based on the greater or les-
ser degree of preparation, scrupulousness and shrewdness
of the individual professional, independently from being
a general practitioner or from the performed treatments
level of specialization.

Indeed, it should be avoided to confuse the risk of cau-
sing a lesion, which is notoriously very variable in rela-
tion to the different areas of clinical practice, with the
risk of holding an imprudent, careless or unskillful beha-
vior, which, instead, depends only on the skills of the
health care provider.

The sentence of the joint criminal divisions released in
2018 reiterated that medical negligence should be con-
sidered serious only when the therapeutic approach is
markedly distant from the need to adapt to the pecu-
liarities and the development of the disease, and distant
from the patient’s conditions.

Conversely, negligence should be considered gross even
when there is a situation that imposes the need to inter-
vene in a different and personalized way compared to
what guidelines and practice propose: for example, in
the case of concomitant pathologies that emerge from
clinical evaluation.

The objective and subjective gradation of negligence, and
therefore the amount of the individual punishment based
on the specific conditions of the agent and his degree
of specialization; the problematic or equivocal nature of
the story; the particular difficulty of the conditions in
which the health care provider operated; the objective
difficulty of gathering and linking clinical information;
the degree of atypicality and novelty of the situation;
urgency; the motivation of the behavior; the awareness
or not of holding a dangerous conduct are included in
the distinction between slight and gross negligence.

In other words, the consolidated jurisprudence of legiti-
macy’s assumption, according to which the evaluation of
seriousness of the (generic) negligence must be carried out
“concretely”, taking into account the parameter of homo
eiusdem professionis et condicionis, which is that of model
of the agent operating in practice, in the specific condi-
tions that have materialized, should be accepted °.

Conclusions

The interpretative evolution indicated by the criminal
divisions of the Cassazione Court appears particularly
significant in view of the more serene and effective prac-
tice of medical and surgical profession.

In fact, in addition to the important application of art.
2236 of the Italian Civil Code to criminal responsibi-
lity, the notion of special complexity is considerably
extended. This notion no longer concerns exceptional
cases only, but all the situations that make the service
more difficult than it would normally be, such as the
lack of adequate health care facilities®® and emergency
condition.

In order to avoid an excessive limitation of responsi-
bility, the jurisprudence considers the negligence to be
serious not only when the doctor ignores some basic
knowledge, but whenever the behavior is considerably
different from what required from a doctor with the
same professional skills and in the same circumstances.
The importance of this evolution is related to the fact
that “special complexity” and “gross negligence” are the
concepts on which article 2236 of the Italian Civil
Code is based. Therefore, it seems possible that the
orientation of the joint criminal divisions is also tran-
sposed by the civil divisions of the Cassazione, thus
causing a limitation of the risk of convictions to pay
damages.

Instead, the aforementioned art. 6 of the Gelli-Bianco
law contains a limitation of liability which should be
limited to criminal liability 3!-32.

Despite this positive jurisprudential evolution, there
remains a lack of clarity in the practical applications
of the distinction between unskillfulness, on the one
hand, and imprudence and carelessness, on the other.
This circumstance risks to nullifying the usefulness of
the joint divisions’ intervention.

In fact, if the Court considers the doctor’s conduct to
be imprudent or careless (rather than an unskillful one),
no limitation of liability can be applied.

In this regard, it seems desirable that in future the
Supreme Court clarifies that any violation of rules that
are part of the knowledge acquired during the studies
of medicine or the practice of the medical profession,
even if they concern manual operations or have beco-
me known to the community through the mass media,
constitutes unskillfulness.

Riassunto

La sentenza del 22 febbraio 2018, n. 8770 delle Sezioni
unite penali della Corte di cassazione ha innovativamente
affermato che le situazioni di urgenza rappresentano casi
di speciale difficoltd e, quindi, si deve applicare lart.
2236 c.c., secondo cui il medico pud essere condanna-
to solo per dolo o per imperizia grave.

Gli autori analizzano I'evoluzione giurisprudenziale di
tutti gli elementi necessari per affermare la responsabi-
lita del medico: a) speciale difficolta della prestazione; b)
rapporto tra imperizia, imprudenza e negligenza; ¢) con-
dizioni in presenza delle quali si pud considerare grave
la colpa del professionista.
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I principi sanciti dalle Sezioni unite nella citata senten-
za estendono significativamente la portata dei casi di spe-
ciale difficoltd e, quindi, della relativa limitazione di
responsabilita. Per la solidita dei motivi su cui si basa,
tale sentenza potrebbe influenzare stabilmente l'orienta-
mento dei Tribunali e, quindi, segnare un importante
alleggerimento del rischio di responsabilita professionale
per i medici. Permane, tuttavia, una scarsa chiarezza nel-
le applicazioni pratiche della distinzione tra imperizia, da
un lato, e imprudenza e negligenza, dall’altro. Cio rischia
di vanificare l'utilita dell’intervento delle Sezioni unite.
Infatti, se il Tribunale ritiene imprudente o negligente
la condotta del medico (anziché imperita), non si pud
applicare alcuna limitazione di responsabilita.
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